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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA
CENTRAL DIVISION

KAREN ROSS,
Faintiff,
V.

ALEGENT HEALTH ak/aALEGENT
HEALTH MERCY HOSPITAL and/or
ALEGENT HEALTH - MERCY HOSPITAL,
CORNING, IOWA and ALEGENT HEALTH
CLINIC ak/aALEGENT HEALTH ROSARY
MEDICAL CLINIC and/or ALEGENT
HEALTH - BERGAN MERCY HEALTH
SYSTEM and/or ALEGENT HEALTH -
BERGAN MERCY HEALTH CLINICS,

Defendants.

4:03-cv-90511

MEMORANDUM OPINION
AND ORDER

Before the Court is Defendants Motion for Summary Judgment (Clerk’sNo. 51). Plaintiff’s

Complaint (Clerk’s No. 1), filed September 15, 2003, aleges clams under the Americans with

Dischilities Act (“ADA”) and the lowa Civil Rights Act of 1965 (“ICRA”). See 42 U.S.C. § 12101 et

s2g.; lowa Code § 216.1 et seq. Subject matter jurisdiction over the ADA clamsis proper pursuant

to 28 U.S.C. § 1331, and supplementd jurisdiction over Plaintiff’s lowaclamsis proper pursuant to

28 U.S.C. §1367. Venueis proper in the Southern Didtrict of lowaunder 28 U.S.C. § 1391 asa

substantid part of the events or omissions giving rise to the claim occurred in this digtrict. Defendants

argue that Plaintiff’s Complaint must be dismissed for failure to establish a primafacie case of disability

discrimination. Plaintiff filed a Brief in Resstance (Clerk’s No. 57) to Defendants Moation, to which

Defendants submitted a Reply Brief (Clerk’s N0.65). The matter is fully submitted.
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|. BACKGROUND

Paintiff, Karen Ross (“*Ross’), isaresdent of Adams County, lowa and aformer employee of
the Alegent Hedlth Clinic located in Adams County, lowa. Defendant Alegent Hedlth Clinic iswholly
owned and operated by Defendant Alegent Hedlth, a non-profit medica corporation with its principa
place of busnessin Nebraska. The two Defendants will be referred to collectively throughout the brief
as“Alegent.” Plaintiff was employed at Alegent, first as aNurses Aide and then asa Licensed
Practical Nurse (“LPN”). Ross employment at Alegent lasted approximately twenty-one years, ending
in July 2002,

On or about May 25, 2000, Plaintiff suffered a back injury during the course of her
employment at Alegent. Ross was attempting to lower a patient to the floor with the assstance of a
LPN student. Ross notified Alegent of her injury, pursued workers compensation, and was awarded
medical benefits, temporary weekly benefits, and was given alight duty assgnment a work. Prior to
the back injury Plaintiff worked in a hospitd setting, but following the accident, Plaintiff was moved to a
clinic setting. In November 2000, Plaintiff was taken off work due to the injuries she sustained in the
accident. She began work again in January 2001 pursuant to Alegent’s Early Return to Work
program.t Plaintiff worked oncein March 2001, once in April 2001 and oncein May 2001. Beginning
in July 2001, Plaintiff worked three to four partial days per week answering the phones and filing.

Pantiff’ s physcian following the May 2000 accident was Dr. Alan Jensen. On Augus, 6,

2001, Dr. Jensen sent aletter to Alegent tating that Plaintiff had reached maximum medical

1 Plaintiff suffered another on-the-job injury on January 2, 2001.

-2-
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improvement and described the Plaintiff’ s medical limitations? Following receipt of Dr. Jensen's |etter,
Defendants informed Plaintiff that, because of the doctor’ s restrictions she was unable to fulfill the
essentia functions of the LPN position. Specificaly, Phil Stegmagier, of Alegent, wrote in letter dated
August 8, 2001

Dr. Alan recommended permanent restrictions for you that were based on your

Functiona Capacity Evauation, which indicates that you can work safely at the Light-

Medium Physical Demand Leve for an 8-hour day . . . . With these restrictions you

are not able to meet the essentia functions of the job of aL.P.N. and we need to

pursue aternative job placement a Alegent hedth.®
Specificdly, Alegent asserted that being adle to lift over fifty pounds was an essentid eement of the
LPN position, and as Ross was limited to lifting a maximum of forty pounds from the floor, she was
disqudified. To support this statement, Alegent submitted the LPN Job Description, which lists under
working conditions: “Norma hospital environment . ... Must be ableto lift 50 pounds unasssted . . .

" Defs’ Ex. 2a 2.* Shewastold to work with Carol Shuler (“ Shuler”) in Human Resources to apply

for other positions at Alegent that met her restrictions. Pursuant to Alegent’s Early Return to Work

2 Dr. Jensen' sregrictionsincluded: amaximum lift of forty pounds; 8% whole person
impairment; forty pound lift from the floor; thirty pound lift to the shoulder; twenty-five pound lift
overhead; only occasiond squetting, kneding, stair dimbing and crawling; only frequent bending,
ganding and walking.

3 Alegent’s Functional Capacity Exam (“FCE”) of Ross, done by Todd W. Suey M.SP.T. on
July 31, 2001, indicated that Plaintiff could work at Light-Medium Physicad Demand Levd for an eight
hour day.

4 In Plaintiff’ s deposition there are references made to the requirements necessary for aLPN in
aclinic setting as opposed to a hospita setting. According to the questions posed by Defendants
atorney, the clinic LPN position description only provides that the position “may involve lifting and
carying of itemsup to 50 1bs” Additionaly, that lifting over thirty-five pounds occurred only
occasiondly, as opposed to frequently in the hospita setting. Defs.” Ex. 1 at 78-82. However, the
clinic LPN job description was not provided to the Court by ether party.

-3-
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Program, Ross had ninety days within which to find aternate employment a Alegent. Alegent dso
recommended that Ross contact the lowa Division of Vocationa Rehabilitation Services.

Although Plaintiff suggested and explored various dternative job placements at Alegent, ninety
days after Alegent sent the letter, no dternative position was found. Plaintiff contends that she
discussed and suggested severa other positions to Shuler, both before and after the ninety day period,
but that Shuler denied each suggestion. Among others, Plaintiff contends that she suggested the
following dternate placements. 1) a secretarid podtion; 2) a pogtion in the kitchen; 3) a Clinic Nurse
position; and, 4) a phone nurse position. To each suggestion Shuler dlegedly replied that the position
was not available to Plantiff due to ether Plantiff’s lack of experiencein that field or because of lifting
requirements associated with the position. Additiondly, Plaintiff contends that she spoke with Jill Evans
and Deborah Goldsmith (* Goldsmith™) about a phone nurse position/Clinic nurse position that became
open. Shewas eventudly told, however, that this position would not work out due to the lifting
requirements. Also, Goldamith dlegedly sad to Fantiff: “Wedl know that if you get aback injury a
Alegent Hedlth, you're washed up.” Defs’ Ex. 1 a 103). Haintiff was not hired for the Clinic nurse
position, but continued as a part-time LPN until July 2002. She left her part-time position at Alegent in
July 2002, because she found full-time employment esewhere.

Ross dso provided two additiond reports to the Court to establish her disability clam. First, is
amedica evauation done by Dr. Peter Wirtz, dated April 29, 2004. Dr. WirtZ' s assessment stated
that Plaintiff had a 7% impairment of the body asawhole. He aso reported that, “[m]gor life activities
that would be limited would indude length of standing, length of sitting, lifting. These limits would

preclude long stlanding for preparing meds or the requirements of bending by doing laundry.” H.’sEx.
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lat 3. Second, isaVocationa Evauation prepared by Carma Mitchdl (“Mitchdl”), aVocationa
Rehabilitation Specidist. The Vocationd Evauation, dated May 21, 2004, reports that Ross, “lost
access to at least 22% of the jobs she had access to overal prior to her work related injury.” H.sEx.
2a 4. A supplement to the Vocational Evauation was completed on April 28, 2005 which affirmed
the previous findings and referenced a document also not provided to the Court. PI.’SEX. 6. The April
28, 2005 supplement dates:

A hand written note at the bottom of the Alegent Hedlth Position Description for LPN-

Clinicsindicates, “Karen will be working asaPRN LPN clinic phone nurse. Her

weight lifting restriction will be accommodated for her work duties” Whichissgned

by Debra Goldsmith, Operations Director and dated 12-21-01.°
Id. a 2. Defendants argue that summary judgment should be granted because Plaintiff cannot establish
aprimafacie case of disability discrimination.

1. SUMMARY JUDGMENT STANDARD

All Federd Rules of Civil Procedure are to “be construed and administered to secure the just,
speedy, and inexpensive determination of every action.” Fed. R. Civ. P. 1. Summary judgment,
however, is not merely a paper trid. “The didrict courts role in deciding the motion is not to sift
through the evidence, pondering the nuances and inconsistencies, and decide whom to believe.”
Waldridge v. American Hoechst Corp., 24 F.3d 918, 920 (7th Cir. 1994). In amotion for summary

judgment, this Court has but one task, to decide, based on the evidence of record as identified in the

parties moving and resistance papers, whether there is any materid dispute of fact that requires atridl.

> Goldsmith is the Operations Director of Ancillary Services a Alegent’s Corning, |A facility.
She has submitted two affidavitsin the present matter. One on April 8, 2005 and one on May 26,
2005.

-5-
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See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-50 (1986); 10 Wright, Miller & Kane §
2712, a 574-78. The parties then share the burden of identifying the evidence that will facilitate this
assessment. Waldridge, 24 F.3d at 921.

As employment actions are inherently fact based, the Eighth Circuit has repeatedly cautioned
that summary judgment should “seldom be granted . . . unless dl the evidence points one way and is
susceptible to no reasonable inferences sustaining the position of the nonmoving party.” Hindman v.
Transkrit Corp., 145 F.3d 986, 990 (8th Cir. 1998) (citations omitted); see also Crawford v.
Runyon, 37 F.3d 1338, 1341 (8th Cir. 1994) (citing Johnson v. Minnesota Historical Soc’'y, 931
F.2d 1239, 1244 (8th Cir. 1991) (“summary judgment should seldom be used in employment
discrimination cases’); Hillebrand v. M-Tron Indus,, Inc., 827 F.2d 363, 364 (8th Cir. 1987), cert.
denied, 488 U.S. 1004 (1989)). Thisis because “inferences are often the basis of theclam . . . and
‘summary judgment should not be granted unless the evidence could not support any reasonable
inference of discrimination.” Breeding v. Gallagher & Co., 164 F.3d 1151, 1156 (8th Cir. 1999)
(quoting Lynn v. Deaconess Med. Ctr.-W. Campus, 160 F.3d 484, 486-87 (8th Cir.1998)).

Nevertheless, the plain language of Federad Rule of Civil Procedure 56(c) mandates the entry of
summary judgment, after adequate time for discovery and upon motion, againg a party who falsto
make a showing sufficient to establish the existence of an dement essentid to that party’s case, and on
which that party will bear the burden of proof at trid. See Celotex Corp. v. Catrett, 477 U.S. 317,
322 (1986); see Show v. Ridgeview Med. Ctr., 128 F.3d 1201, 1205 (8th Cir. 1997) (citing Bialas
v. Greyhound Lines, Inc., 59 F.3d 759, 762 (8th Cir.1995)); Fed. R. Civ. P. 56(c); Walsh v.

United States, 31 F.3d 696, 698 (8th Cir. 1994); United States v. City of Columbia, 914 F.2d

-6-
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151, 153 (8th Cir. 1990); Woodsmith Publ'g v. Meredith Corp., 904 F.2d 1244, 1247 (8th Cir.
1990). The moving party must establish its right to judgment with such clarity that there is no room for
controversy. Jewson v. Mayo Clinic, 691 F.2d 405, 408 (8th Cir. 1982).
1. AMERICANSWITH DISABILITY ACT

“The ADA requires covered entities, including private employers, to provide ‘reasonable
accommodations to the known physica or menta limitations of an otherwise qudified individud with a
disability who is an gpplicant or employee, unless such covered entity can demondtrate that the
accommodation would impaose an undue hardship.”” Toyota Motor Mfg., Ky., Inc. v. Williams, 534
U.S. 184, 193 (2002) (quoting 42 U.S.C. 812112 (b)(5)(A)). To establish aprimafacie case under
the ADA or the ICRA the Plaintiff must show that: 1) sheis disabled within the meaning of the ADA; 2)
she was qudified to perform the essentia functions of her position with or without accommodetion; and
3) she suffered an adverse employment action because of her disability. Dropinks v. Douglas
County, Nebraska, 298 F.3d 704, 706 (8th Cir. 2002).5

Once aprimafacie case of discrimination is presented “the burden shifts to the employer to
articulate some legitimate, nondiscriminatory reason for itsactions” Christopher v. Adam's Mark
Hotels, 137 F.3d 1069, 1072 (8th Cir. 1998); see also Snow, 128 F.3d at 1205 (dtating that the
burden shifting scheme et forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04

(1973) is used to analyze claims brought under the ADA.) “If the employer meets this burden, the

¢ “Disability claims under the ICRA are andyzed in accordance with federal standards”
Brunko v. Mercy Hosp., 260 F.3d 939, 941 (8th Cir. 2001) (citing Helfter v. United Parcel Serv.,
Inc., 115 F.3d 613, 616 (8th Cir. 1997)).

-7-
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plaintiff then bears the burden of demondtrating that the employer’ s stated reason is pretextud for
discrimination.” Wilking v. County of Ramsey, 153 F.3d 869 (8th Cir. 1998) (citing Christopher,
137 F.3d at 1072). At dl times, the ultimate burden of proving discrimination lies with the plaintiff.
Show, 128 F.3d a 1206. Although the primafacie factors and burden shifting modd are helpful tools
towards identifying unlawful discrimination, the Court is mindful that, “[w]e should not confuse the
means — McDonnell-Douglas’ three-step process - with the end, which is deciding whether or not an
employer illegdly discriminated.” Shannon v. Ford Motor Co., 72 F.3d 678, 682 (8th Cir. 1996);
see also McDonnell Douglas, 411 U.S. a 802 n. 13. (*[T]he primafacie case will necessarily vary in
different factud Stuations.”). Defendants argue that Plaintiff has failed to establish the first and second
prongs of the prima facie case of discrimination.” Additiondly, Defendants argue that since they
followed their Early Return to Work policies they cannot be found to have discriminated againgt the
Plaintiff.
A. Qualified Person with a Disability

“To succeed under the ADA [Plaintiff] must first show that [gheis ‘dissbled” within the
meaning of the gatute” Knutson v. Ag Processing, Inc., 394 F.3d 1047 (8th Cir. 2005). A person
isconsdered “disabled” under the atute if theindividua can show either: “‘(A) aphysca or mentd
impairment that substantidly limits one or more of the mgor life activities of such individud; (B) a
record of such an impairment; or (C) being regarded as having such an impairment.”” Fjellestad v.

Pizza Hut of Am,, Inc., 188 F.3d 944, 948-49 (8th Cir. 1999) (quoting 42 U.S.C. § 12102(2))).

" Defendants do not argue that Plaintiff has established the third prong of the prima facie case,
in that remova from full time employment is an adverse employment action.

-8-
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1. A physica or menta impairment that substantialy limits one or more of the major
life ativities of such individud.

Under dause (A) to show that oneis*“disabled,” it is not enough that an individua suffers from
an imparment. Theimparment mus “subgantidly limit one or more mgor life activities” 42 U.SC. §
12102(2)(A). In order to be subgtantidly limited in amgor life activity the Court must consder: the
nature and severity of the impairment; its duration or anticipated duration; and its long-term impact.
Wood v. Crown Redi-Mix, Inc., 339 F.3d 682, 685 (8th Cir. 2003) (citing 29 C.F.R. § 1630.2())(2);
Cooper v. Olin Corp., Winchester Div., 246 F.3d 1083, 1088 (8th Cir. 2001)).2 The determination
of whether an individud is“subgtantidly limited” isahighly factua inquiry and the evidence to establish
the existence of a disahility is based, in large part, upon a plaintiff’s own description of his or her
impairment. “That the Act defines ‘disability’ ‘with respect to an individua’ 42 U.S.C. § 12102(2),
makes clear that Congress intended the existence of a disability to be determined in such a case-by-
case manner.” Toyota Motor, 534 U.S. at 198 (externa citations omitted). That being said, the Court
must view the disputed facts in the light most favorable to Plaintiff and determine whether her
impairment shows that sheis*ggnificantly restricted as to the condition, manner or duration under
which the average person in the genera population can perform that same mgor life activity.” 29

C.F.R. 81630.2(j). Paintiff contendsthat sheis subgtantidly limited in the mgor life activities of lifting,

8 Asthe parties do not dispute that the EEOC regulations are applicable to thisissue, the Court
need not go into whether or not Congress gave the EEOC the authority to put forth such regulations
such that they have the force and effect of law. See Toyota Motor Mfg., 534 U.S. at 194. (“because
both parties accept the EEOC regulations as reasonable, we assume without deciding that they are, and
we have no occasion to decide what level of deference, if any, they are due.”)

-O-
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walking, performing manua tasks and working.

Lifting isamgor life activity, but as Defendants point out, Plaintiff’ s 40-pound lifting restriction,
by itself, does not condtitute a disability under the ADA. See Brunko, 260 F.3d at 941; Show, 128
F.3d a 1207 (holding that a 25-pound lifting restriction does not limit ability to perform mgor life
activity). However, Plantiff argues that her impairment is not limited to a generd lifting redtriction and
the medica documentation describes additiona impairments. Specificdly, the Court isdrawn to
Paintiff’s contention that she can only walk one or two blocks before she feds pain and must St down
for 15-20 minutes. The Eighth Circuit has held that a back-injury that limits a plaintiff to waking a
quarter-mile without stopping is“moderate, but not substantia for ADA purposes.” Wood, 339 F.3d at
685. One or two blocks, however, is a substantialy shorter distance than a quarter mile. Accordingly,
the Court cannot say as amatter of law, Plantiff is not subgtantidly limited in the mgor life activity of
walking. An average person can walk more than one or two blocks before they must St down for
twenty minutes. Assuming that Plaintiff’ s description of her waking impairment istrue, such a
restriction would subgtantidly limit her daily life.

Additiondly, viewing the evidence Plaintiff provided through the VVocationd Expert in the light
mog favorable to Plantiff, indicates that Plaintiff is substantidly limited in the mgor life activity of
working. To show tha oneis subgtantidly limited in the mgor life activity of working, “adamant
would be required to show an inability to work in a*broad range of jobs,” rather than a specific job.”

Toyota Motor, 534 U.S. at 200 (quoting Sutton v. United Airlines, 527 U.S. 471, 492.(1999)).°

° The parties accept that working isamgjor life activity. Accordingly, the Court needs not
address that issue. See Sutton, 527 U.S. at 492.

-10-
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Describing what congtitutes substantidly limited in the mgor life activity of working, the CFR dates:
The term subgtantidly limits means significantly regtricted in the ahility to perform either
aclass of jobs or a broad range of jobsin various classes as compared to the average
person having comparable training, skills, and abilities. Theinability to peform asngle,
particular job does not condtitute a subgtantid limitation in the mgor life activity of
working.

29 C.F.R. 8 1630.2())(3)(i). Inthe present case, evidence from the Vocationa Expert indicates that

Plaintiff “lost access to at least 22% of the jobs she had access to overal prior to her work related

injury.” Additiondly, Plaintiff is certified asa LPN and the Vocational Report satesthat in the field of

nursing “Ms. Ross has lost access to 84% of the jobs; she had accessto prior to her work related
injury.” Viewing this dleged fact in the light most favorable to Plaintiff, Ross is excluded from 84% of
the jobs that an average person with her training in nursing has accessto. 84% is, indeed, a broad
range of jobs. Defendants argue that sheis not subgtantidly limited in working as evidenced by her
ability to find other employment. Thisis precisely the type of factud dispute that should be resolved by
trid.

2. Record of such impairment.

Under clause (B) of § 12102(2), oneisaqudified individud with adisability if one, “hasa
history of, or has been misclassfied as having, amenta or physica imparment that subgtantialy limits
one or more major life activities” 29 C.F.R. § 1630.2(k).

“This part of the definition is satidfied if arecord relied on by an employer indicates that
the individua has or has had a subgtantialy limiting impairment. The imparment
indicated in the record must be an impairment that would subgtantialy limit one or more
of the individua’ s mgor life activities. There are many types of records that could
potentialy contain this information, including but not limited to, education, medicd, or
employment records.”

-11-
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Wheaton v. Ogden Newspapers, Inc., 66 F. Supp. 2d 1053, 1064 (N.D. lowa 1999) (quoting 29
C.F.R. pt. 1630. app., 1630.2(k)). The FCE preformed by Alegent in regards to Plaintiff’s
employment, indicates that sheis limited to work in the Light-Medium Physicd Demand Level for an 8-
hour day. Such aredriction, argues Plantiff, subgtantidly limits her ability to work. Additiondly, as
evidenced by the letter from Alegent dated August 8, 2001, it relied on the FCE in deciding that
Pantiff was unable to perform the essentid dements of a LPN postion a Alegent. The Court finds
that there are materid factsin digpute regarding whether being restricted to any employment position
that falls below the Medium Physicd Demand Leve subgtantialy limits an individua who istrained as
an LPN in the mgor life activity of working and whether it was this classification that Alegent relied on
when it decided to remove Plantiff from full-time employment.

3. Being regarded as disabled.

Findly, anindividud is consdered to be aqudified person with adisability under the ADA if he
or sheis “being regarded as having such animpairment.” 42 U.S.C. § 12102(2)(C). “The ‘regarded
as portion of the ADA was ‘intended to combat the effects of archaic attitudes, erroneous perceptions,
and myths that work to the disadvantage of persons with or regarded as having disabilities.”” Knutson,
394 F.3d at 1050 (quoting Wooten v. Farmland Foods, 58 F.3d 382, 385 (8th Cir. 1995) (interna
quotation and citation omitted)). Thetest in regardsto clause (C) is”. . . whether defendants treated
plantiff adversay because it regarded [her] as having an imparment that substantidly limits one or more
mgor life activities” Weber v. Srippit, 186 F.3d 907, 915 (8th Cir. 1999). Paintiff contends that
Defendants regarded Plaintiff as being subgtantidly limited in the mgjor life activity of working. Thisis

evidenced by theimmediate remova of Plaintiff from her position after it received her maximum medica

-12-
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improvement letter. Further, thereislittle to no evidence submitted by Alegent regarding whether it
serioudy explored any dternative positions or reasonable accommodations. Such inaction by
Defendants raises an inference of whether, the ninety day period provided by the Early Return to Work
Policy was a mere waiting period before Plaintiff’ s inevitable termination due to her back injury.

The present factud Stuation is unlike the Stuation in Brunko, where the employer “encouraged
Brunko to apply for and accept other positions at the hospital.” 260 F.3d at 942. Actions taken by the
employer in Brunko showed that it did not perceive the employee to be subgtantidly limited in the
mgor life activity of working. In contrast, while the letter from Alegent encouraged Plaintiff to gpply for
other pogitions, Plaintiff maintains that each time she suggested dternative employment, she was
summaxily denied by Alegent. In essence, Plaintiff’ s argument is that any attempt to find another
position or a reasonable accommodation was futile. Such actions raise a question of whether Alegent
ever intended to return Plaintiff to full-time employment, or whether it dways intended to keep her at
part-time employment, using her “disability” asan excuse. Such an inference is supported by the
aleged satement made by Goldsmith that “Y ou know you' re washed up here when you have a back
injury.” 1f Alegent removed Plaintiff from full-time employment because it regarded anyone with a back
injury as“washed up,” Plaintiff isaqudified individua with a disability under § 12102(2)(C).

B. Qualified to Perform the Essential Functions of the Job

The second prong of the primafacie case is whether Plaintiff was able to perform the essentia
functions of her job as an LPN, with or without reasonable accommodation. The crucid factsin this
discusson are: 1) whether lifting fifty poundsis an essentiad function of the LPN Hospitd or LPN
Clinicd position; and if so, 2) whether Plaintiff’ s inability to lift fifty pounds could be reasonably

-13-
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accommodated.

An essentid function may be established by evidence that includes: “ (1) the employer’s

judgment as to which functions are essentid”; (2) “written job descriptions prepared

before advertisng or interviewing applicants for the job”; (3) “the amount of time spent

on the job performing the function”; (4) “the consequences of not requiring the

incumbent to perform the function”; and (5) “the current work experience of incumbents

insmilar jobs”
Moritzv. Frontier Airlines, Inc., 147 F.3d 784, 787 (8th Cir. 1998) (quoting 29 C.F.R. 8§
1630.2(n)(3)). “A determination of what functions are essentid is fact-specific, and ‘the inquiry into
whether a particular function is essentid initidly focuses on whether the employer actudly requires
employees in the position to perform the functions that the employer asserts are essentid.”” Barnesv.
Northwest lowa Health Citr., 238 F. Supp. 2d 1053, 1082 (N.D. lowa 2002) (citing 29 CFR §
1630.2(n)(2) at app. 8 1630.2(n)).

The job description for a LPN, submitted by Defendants, indicates that an individuad “[m]ust be
able to lift 50 pounds unassisted.” During Plaintiff’ s depostion, however, Defendants attorney makes
reference to another job description for aLPN at Alegent, but onein aclinica rather than hospital

seiting. For aLPN inaClinic setting the job description sates the position, “may involve lifting and

carrying of items up to 50 Ibs™'® Additiondly Plaintiff testified that: “In dl the time the Plaintiff worked

YA dditiondly there is a genuine dispute of materia fact regarding whether or not thereisdso a
Clinica phone nurse position, which could have accommodated Plaintiff’s restrictions. The Second
Affidavit of Goldamith ates. “ That Defendants do not have a‘phone nurse postion where the
individua merely answers telephones, files, and fills prescriptions.”  Aff. No. 2 of Deb Goldsmith at 1.
However, thereis adso evidence that indicates, there was such a phone nurse position. In the Second
Report of CarmaMitchdl, M.S. C.R.C., C.D.M.S. there is the following sentence: “A hand written
note at the bottom of the Alegent Hedlth Position Description for LPN-Clinicsindicates, ‘ Karen will be
working asa PRN LPN dlinic phone nurse. Her weight lifting restriction will be accommodated for her
work duties” Which is sgned by Debra Goldsmith, Operations Director and dated 12-21-01." H.’s
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for the Defendants she has never seen a Clinic employee lift 50 pounds” See Pl.’s Resstance Br. at 13
(ating Defs” Ex. 1 & 79). Plantiff, origindly worked in the hospital setting, but after her injury she
sought placement in a Clinic setting for which there was ajob posting. Plaintiff, however, was told she
would not quaify for the Clinic LPN position because of her back-injury. Whether or not lifting fifty
poundsis an essentid function of the LPN pogition, especidly in the Clinic setting, is amaterid fact
whichisdill in dispute.

Rantiff dso assartsthat even if the fifty pound lifting requirement is an essentid function of any
LPN position at Alegent, her impairment could be reasonably accommodated because other nurses
could offer assstance when any occasion to lift fifty pounds arose. Defendants argue thet thisisan
unreasonable accommodation because Ross is asking that Alegent hire an additiond employee to solely
ad Flantiff in lifting tasks. The determination of reasonableness turns on a variety of factors, many of
which are relevant to the earlier question of whether aduty isessentid. The affidavit of Goldsmith from
Alegent gates. “That Defendants would have been required to hire an additiona LPN to work aong
gde Pantiff in order to accommodate Plaintiff’ s lifting restrictions snce she worked & a smdl facility
with limited staff.” Aff. No. 2 of Deb Goldsmith at 2. If that is true, such an accommodation would be
unreasonable. If however, Plaintiff’s assertions are true that she never saw a Clinic employee lift over
fifty pounds and there was aways another employee avallable to asst in lifting, then such
accommodation could be considered reasonable.  See Lenker v. Methodist Hospital, 210 F.3d 792,

796 (7th Cir. 2000) (holding that the jury was free to find that lifting was an essentid function of the job

Ex.6at 2.
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when it heard conflicting evidence from the parties as to the essentidity of the function). Dueto the
present disputes of materia fact, the Court cannot say as a matter of law that ether the fifty pound
lifting requirement was essentia to any LPN pogition, or that it would be unreasonable to have another
employee assst Ross when she did need to lift fifty pounds or more.

D. Early Return to Work Program

Alegent aso argues that, Snce it followed its Early Return to Work Program, it cannot be held
liable under the ADA. To support this argument it cites an Eighth Circuit case, Stanback v. Best
Diversified Prods., Inc., 180 F.3d 903 (8th Cir. 1999). In Sanback, the employee returned from a
work-related injury and subsequently missed severd days of work and was terminated under the
absenteeiam policy. The Eighth Circuit affirmed the didtrict court dismissa of the ADA dams gating:
“More importantly, Stanback did not offer any evidence suggesting that Best enforced its attendance
policy in adiscriminatory manner.” Stanback, 180 F.3d at 909. The present facts are distinguishable
because, in Stanback, the policy at issue was an attendance policy which applied to the entire work
force. Here, the policy isan “Early Return to Work Policy”— a policy designed only for those who, for
at least a period of time, are not able to work.

Further, the Court cannot say that as a matter of law granting a ninety day period in which an
employee can seek other employment, by itsdf, satisfies the requirements of the ADA. If, as Plaintiff
argues, Alegent did not do anything to provide reasonable accommodations, but actively discouraged
Faintiff while waiting for the ninety day period to expire, it is not in compliance with the ADA. Itis
important to repest that the ADA requires covered employers to provide reasonable accommodations

to the known physicd limitations of its disabled employees. See Toyota Motor, 534 U.S. at 193.
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Viewing the evidence presented to the Court in the light most favorable to Plaintiff indicates thet Alegent
gpent little to no time exploring whether Plaintiff could be accommodated. Alegent sent its decision that
Faintiff could not perform the essentid functions of her LPN position only one day &fter it received the
letter from Dr. Jensen indicating that Plaintiff reached maximum medica improvement. Simply because
Alegent has an Early Return to Work Program in writing does not, as a matter of law, insulate it from
ligbility under the ADA.
IV. CONCLUSION

Paintiff has presented sufficient evidence to generate genuine issues of materid fact regarding
whether sheisa qudified individud with adisability. The submitted medica evauations and her
deposition testimony evidence more than amere lifting impairment. The evidence presented describes
additiond imparments which, if true, show that Plaintiff is subgtantidly limited in mgor life activities. As
to the second prong of the primafacie case of discrimination, there remains genuine disputes regarding
the essentid functions of Alegent’s LPN positions both in a hospital setting and in adlinical setting.
Findly, remaining to be decided & trid is whether Plaintiff’ s imparment could reasonably be
accommodated by assistance from other shift employees during lifting tasks. For the aforementioned
reasons, Defendants Motion for Summary Judgement (Clerk’ s No. 51) is DENIED.

IT 1S SO ORDERED.

Datedthis _ 13th  day of July, 2005.

Aotout 1y ot

ROBERT W, PRATT
LS. DISTRICT JUDGE
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